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CG Oookct No. 02-27&

Re: OPTIMA DI RECT, INC. 'S COMl\IEI\'TS IN SUPPORT OF
CCAIlVERTISING'S n:TITION FOR F.:XI'ELHTf:D DECLARATORY
RULING

Oplima Dire<:t. Inc. ("ODI~) respectfully submill; these comments in support of
ccAdvertising's PClition for an Expedited D<:clar3tory RuliJll! (0 prt."-'lIlpl certain provisions of
the North Dakota (COIUf)' Code which prohibit the dissemination of prerecorded mC!>Sages
during noncommercial imerstale telephone calls. ~ these provisium: are !iigniflcanlly more
restrictive than the Commission's Rules and Regulations implementing the Telephone Conswner
Pmtoclion Act of 1991.

001 is the Iclescrviccs affiliate of Rapp Collill.'l World"id~. the world'. larllest inlclIl""dlOO
di",Cl marketinll all"nq and a member of the Omnicom Group. ODJ. heooqu.ane~ in Vienna.
Virginia. nllUlalles a rl<:lwork ofover 200 call C<'nters and vendors aero.. the United Slate",
Canada WId Ihe Caribbean. 001'. diverse diem bas<. fatlges from Fortune 500 companies 10
start-ups. including businesses in political. fundraising, financial service. inslIfatlce. relail.
IIlilities. wld consumer goods industries.. OD! manages many direcl marketing campai~ that
employ interneli"e "oi"" response sp'"",h r~-cOl;Ilition ("IVSR~) lechnology. oflemimes using
IVSR to collt:d polling information tltld 10 disseminate politicalmcssages.

North Dakota'. Atlomey Gcncml ",cently comme'lcOO aJ1 enforcement action against
F...-cEats.com. dlbIlI ccAdvertisinll (~.-cAdvertising"). claiming that its use of autodialed.
prerewrded message technology If) cr>nducl political polling violalcs North Dakma Century
Code § 51-2g·02. ,..,hich prohibits the usc ofprerecordcd messages wilhoul authorization from
the called party.

As 001 manages calling programs similar to Ihat in which ccAdvcrtisinll cngall~'S, 001 is
concerned IIlaI the North Dakota Altorney General seeks 10 enforce lhis statute against
ccAdvenising. despile Ihe faCl Ih31 it is significantly more resmcth'c Ihan the Commission Rules
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b)' prohibitin~ poIilW:al polli,,&. and;m~ signifieantly highl:ro;ompliancc bwdms..-l cmlS
011 marketen.

om manages ilS ~Iicnl$' cornplillJK:c with all applicable stale laws. I'ermillilli states to
implement and crlforce more restrictive regulations on inte~tc tclcphon.e CIiItS will ""luirc 001
and others to expend significantly higher compliance costs 8.'1 they probe throullh lIle myriad of
inconsistent state restrietions 10 determine tllmplia~ ""luiremenlS. This will ulso cause
oonfusion amongst both sub.teribcrs and those: who initiate the Id~,mone calls.

2. Tbe Commwioa Ruks

The North Dakou. ...... ~ Rrio;ter Ihan,llIld dim;tly wnfticts ..;th.~ Commissioo's
~ Ruks and Regulations lmpkmmtins the Telcp!looe ConsumtT PTOIe.-aioa ....a \TePA"'}
of 1991 ("Commission Ruks'''1licll ccprtsSly pcmUl political poll.in& calls 1ISiD& preeoonkd
"""uges.~

Specifically. the CotnJnisl;ion R.uks ~tborile entities to inirialc le\tphone: ~ls IhaJ.
diDcminalc I ~l'CWnled m V.prm;<!ed thllt the ~Iqlhonc call:

i) is for an C1Mrgcncy purpmt';

ii) is 1101 made for a commercial pW"JlOse;

iii) il mlldc for a commercial plIlT10sc but docs nOI in<:lude or
introduce llI1 UlUOHciled advertisem~nl or ~onstitule a telephone
solieiUltion;

iv) is made for a commen:ial purpose but does not inelude or
introduc:e~ unsolic:ited lIdveniseoll:l1t or ronstitll1e a lClcpbone
solieitation; or

/It,..bIa ...hpI....byl_=... 7Jo.T.lq: ..... c." , ;:o, ..e_A...,W1. CCDlt.'P.·
9O,1lqlon-.lOnb, 7 FCC lall732, 'f41 ('"We W1lIIo IIlcn I·. for--WCllil &a. ....
JIf""l>i"C..... I"uUGdaI. • .. ,...·1 alb' t ' .. tne&dt. ....oc-rs-poW<al
pol.., CIt.-a.o~ .'ic:I! ..__ diollDod by .... Nks..").

Sftbf._~i r _I...· ti ..... T......-C~.__hcrt_Aa(1'CIW.,",."rod
Ilq. ............ .$4141 (holy n, 20(1)(.. be codified .. 41 C-F.a. po. M, 61).

'1(10__... __~ 11111_1f>Ol _111'1.""11-1000 r.. f11)Jl.,...ool
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v) is made by oron behalfO{.IlL, extmpl: nonprofit
organiution.

Thus, the Commission Rule:s permit calls 10 conduct surveys. political polling and "gel
oUI-the-yote" cllIll)'llli¥ns utilizing a prerecorded mCl!IlIKC silll:c they~ not mude fQl II
cummcrdaJ purpose.

J. The NOl'1h lhkotll SlalUlC

S«tioos SI-28'()\ and 51-28..m uribe: North DakOta Ccntul'}' Code ("NoM Dakola
StatUlel read lOKC\hcr prom"" tile tnuISITIiloSion ofall prcm:orded mc$$aiCS ....ith tho:: limi!ed
uttptioos of: i) mcssqes from ICbooI diwicu 10 students. parrnu or employtn; ii) 1JV"$$Il&<"
10 ",hsc:riben ilb ...'hom the c.::ana- has • t"IlImIl business relationsbip; or iii) ml.'Ullgn .nising
anplo}~of 'tlIt 1dlcdWes.' Tbt North Dabll Sbhllt restrietiIDl: 1M UR .rprenalrdC'Cl
.fUaca ront:1lilll ao lU~raplion rOf" IlIKOIIl • .,n:ilIltdfphou talk 10 rondurt sun-~-..
polll;""1 pollial ..d ~ld_Hb~.olc~ .....p&ip.s..

North Dakota's CIIl'l'en regulalOr)' scheme IS cosily, unduly~ IIrld il'Itru5i\"C:
upoollllll'kctlll& pnctices. The NoM Dakota llw Unpoinwmplw.ee burdc:ns IlpOII OU1~f.-c
busilXS5f:S and dirt<:t rrwl"':1c11l ...ho iniuale io!CTS1ak leleJll->nc <:alb to North DakOOl
subscribers Wt are substantially aoo." and beyond \ho$c: imposed b)' tht: Commission Rules.

4. NOl1h Dakota', Limited .:Jtmptlonll~ Inconsistellt lO'ith the Cunlmission
Rilles Illd Sbould Be I'retmptcd

In ils 2003 rultmakioi. the Commission opted !lOt 10 restriel the LISe of p....recordcd
mC3501ges in n<m-eomnloCrcial t<'lephone calls.' The Conunission inlended that its rules be the
unifonn rule o(the land, rtCOgnizillll the impol'tllll« ofsupponing COngn::sl' obj.wi,l' of
crealing unifonn national rules;

Althouih ll:Ction 227{e) &iva stales Ilithority to impo5C It1Off:

ratrict.i\"e intrdate rqul.tions. we believe thI1 it lO'lIS the clear

"H D e-. Ccl* U j-2l-Ol.

• s...61 Fed. Rq. 141(ld.._ H.R. .... No.. l02·lll. IJ, lCll""C..... t" s... (j9ttl~
C il doa DOll iMcnd 1M ~ "'0IaI_·1O __ publi<: ........ po1lloc.__............

......,... odlU"arwy_. <01 :lo""cdb, ..Itt' ,")~
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intent ofCcmgfCss generally tn promote a uniform regulatory
""heme WIder which telemal'l.;etcrs would not be subjcct to
mulliple, c()nniclin~ regulations. We conclude that inconsistel1t
jnterstate rules footrate the frdernl olljective of(reating unifonn
national rules. \Q avoid burdensome sornpliaru:e coots for
tel"mar~elers and ""lemia! consumer «lnfll.~ion. The record in this
proceedi nil supports the finding that application of inconsistent
rules for those that telcm!lrkct on a nationwide or mulli-stale basis
creales a subsUlnlilll compJilUlce burden for those clltiti~s.

We therefore beliFc thai any slale o;gula!ion ofintcrstate
Jelcmarkcliog calls lhal djlIm from ow rules aimosl csollinlv
would conflict wjlh and fru.'lrale the (.lI.TIll .cltem" ADd almost
certainly would be prscmIl!cd. We "'ill consider any ancg~'<J

eonflieLs between state and fedcral requiremenls and Lbe ne,'<J for
preemption on a case-by-case basis, AIX'ordingly, any party lhat
believes a state law is inconsistcnt with section 227 or our rules
may seck a declaratory ruling from the Commission, We reiLerate
\he inlerest jn unifonnitY=8§ Kcognized by Congress-and
enCQurage staIn 10 avojd $lJbje<:lin~ lelemarkcLers 10 iflC()nsistent
rules.IEmph;lSis addedI-'

The North Dakota Statule contravenes the clear intent ofCongress to creale uniform
national rules, and Lo ensun: thaL individual privocy rillhiS and p!Jblic safety inLeresiS are
balanced with Ihe legitimate interesiS of businesses 10 engage in free speech and trade. In$lead.
Nonh Dakota's laws directly connict with, and disrci3fd, !be same lq;jtim.ate interests of Ihe
direct marketing iruJustry that the Commission and Congress sought to preserve. llIis
oontrndiclory regulatory environmenL forees entities LO comply with mulliple inconsistcnt rules.
and ~es only to create undue burdens on inter!ltalc activities. increase compliance cost. and
creale OOIIfusion among consumers and businesses alike.

001 is committed to ensuring thaL the direcl rruu-ketinll campaigns "'hich invoke
inlerstllte telephone calls which it manages comply with all applicable laws. However, ensuring
compliance wilh Ilelerogcneous state la"'5 state impo!>:s finan<.:iaJ bunlcllS on the industry. and
creates confusion among consumers aoo business alike,

• 61 F'd. Flo¥- III 4413S,
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'.'
For!bf:; i 'Jas cited~ 001 MlppOCU oc:Ad~~', petition, -:I urteS 1tlII!l

Commissioa 10 preempt**' pn:I\'iJioaJofNonb Dakota' .......'5 ..i>idIatt _ ~ thlIn
the Commiuioo Rules.


